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OCKINGHAM, 55 The State of New Hampshire SUPERIOR COURT

INDICTMENT

At the Superiar Court, holden Bremwood, in the County of Rockingham on the second day of September,
in the year of our Lard two thousand and eight, the Cirand Jurors for the Stare of New I Teentpshire, #pot el ooth,

present that

ARNOLD GRODMAN
of
L/K/A 36 Beatrice Street, Danville, New Hampshire 03819

commitred the crime of

INTERFERENCE WITH CUSTODY

hetween December 2007 dncl July 2008
in the County of Rockinghaim

Tn that:

1. Arnold Grodman knowingly.

2. caused E.G. (DOB: 6/1/91), a child under the age of 18,

3. to be taken from the State of New Hampshire,

4, . with the intent t0 detuin or conceal E.G. from the New Hampshire Divigion of Children, Youth

and Families, after aaid Division had been given legal custody of .G, hy the Rockingham
County Superior Court;

contrary to the form of the Statute in such case made and provided, and against the peae and dignity of

the State. /*"”— .
. C-l'/? ('_’:,3"3‘?5,} é//_t J é_’;’/ f:,f.’.i, N

James M. Rex
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ROCKINGHAM, S8 The State of New Hampshire

INDICTMENT

At the Superior Coutt, Hoiden ar Brenrwood, in the County of Rockingham ot the first day of September,
in the year of our Lord two thousand and nine, the Grand Jurors for the Stare af New Hampshire, upon their oath,

present that

SUPERIOR COUR

ARNOLD GRODMAN
of
L/K/A 36 Beatrice Street, panville, New Hampshire 03819

commiited the crime of

INTERFERENCE WITH CUSTODY

between December 2007 and July 2008
in the County of Rockingham

In that:

1. Arnold Grodman knowingly,

2. caused .G, (DOB: 6/ 1/91), a child under the age of 18,

3. to he taken from the State of New Hampshire,

4. with the intent to detain or conceal B.G. from the New Hampshire Division of Children, Youth

and Families, after said Division had been given lawful parental rights and responsibilities at
described in RSA 461-A by ihe Rockingham County Superior Court;

James M. .
This is a trug-.
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ROCKINGHAM, 85 The State of YLTEW Hampshire SUPERIOR COURT

INDICTMENT

At the Superior Court, holden ar Brentwood, in the County af Rockingham. on the first day of September,
in the yvear of our Lord two thousand and nine, the Grand Jurers for the State of New Hampshire, upon their oath,
present that

ARNOLD GRODMAN
of
L/K/A 36 Beatrice Street, Danville, New Hampshire 03819

committed the crime of

INTERFERENCE WITH CUSTODY

between December 2007 and July 2008

in the County of Rockingham
In that:
1. Arnold Grodman knowingly,
2. cansed E.G. (DOB: 6/1/91), a child under the age of 18,
3. {0 he taken from the State of New Hampshire, _
4. with the intent to detain or conceal E.G. from the New Hampshire Division of Children, Youth

and Familics, after said Division had been given legal custody of E.G. by the Rockingham
County Superior Court;

contrary to the form of the Statute in such case made and provided, and against Ix eace and dignity of

the State. ‘H/\—Dé;\)\ 2

- A=
James M. Reams,
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THE STATE OF NEW HAMPSHIRE
ROCKINGHAM, S5. SUPERIOR COURT
The State of New Hampshire.
V.
Arnoldl Grodman

Docket No.: 08-5-2388; 09-8-2253-54

ORDER ON MOTION TO DISMISS

The defendant, Arnald Gradman, is currently charged with five counts of
interference with custody, contrary to RSA 8334 (20d7). Spedcifically, it is
alleged that the defendant caused E.G. to be taken from the State of New
Hampshire with the intent {0 detain or conceal E.G. from the New Hampshire
Division of Childran, Youth and Families ("DCYF"), after DCYF had been given
legal custody of E.G. by the Rockingham Gounty Superior Gourt. On Decémber
22009, the defendant moved to dismiss docket numbers 08-5-2388, 08-5-2253,
and 09-5-2284. The defendarit argues that, because DCYF is not a “person”
under the New Hampshire criminal code, his afleged conduict did not violate RSA
633:4. Because the Court agrees that DCYFE is not a "person,” as defined by the
criminal éocle, the defendant's Motion to Dismiss is GRANTED.

RSA 633:4 provides, in pertinent part,

A person is guilty of a class B felony if such person .. causes any

[ehild under the age of 18] fo be taken from this state or enticed

away from this state, with the intent to detain or conceal such child

from a parent, guardian, or other person having lawiul parental
rights and responsibilities as described in RSA 461-A.

(Emphasis added): see also RSA 461-A:1, IV (2008) (defining “parental rights
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and responsibllities" as "all rfgﬁs and responsibilities parents have cencerning
their chitd”). RSA 461-A:1 does not define the term “person.” However, RSA
625:11 (2007) contains general definitions applicabie to the entire criminal code,
and defines “person” as “any natural person and, a corporation or unincorporate
association.” RSA 62511, Il Thus, the defendant's alleged conduct is only
chargeable under RSA 6334 if DCYF is a parent, guardian, naturai person,
corporation, or unincorporated association, See RSA 625:11, II; RSA 8334,

The State does not argue-that DCYF is a parent or guardian. Compare
RSA 169-C:3, XIv (2008) (defining "Guardian” as “a parent or person appointed

by a court . . . ") with RSA 169-(::3. X (defining “custodian” as “an agency or
person, other than a parent or guardian . . . ."). Rather, the State argues that

DCYF is a "persen” undar applicable law, and fhat this is an issue of fact’
However, the intérpretation of a statute is a question of law. See State v,
Bamett, 147 N.H. 334, 339 (2001) (“it is not for the jury to decide whether
‘elothing,’ as used in RSA 632-A:1, IV, may also include blankets."). Accordingly,
the Court will deterrine whether DCYF is a "person” under the RSA 625:11
definition applicable to RSA 833:4.

As previously noted RSA 625111, Il defines “person” as "any natural
Person and, a corporation or unincorporated association,” Because DCYF js
neither a natural PErson nor a corporation, DCYF can only qualify as a ‘person”
?WJ;D_;';!;S-MA 833:4 applies because DOYFE ig administered by people, and
DCYF assigng specific peopla to manage the casaes of individual children for whom DCYE has
iegal custody.  Mowever, the "parental rights and respansibilities” in this case were conferred
pant DCYF, not upon any individual within DCYFE. Further, the indictments do not allege that any

ndividual person had such “parental rights and responsibllities” with regard to E.G, Aceardingly,
he Court is not persuaded by this argumant.

e
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under applicable law if it is an synincorporated association.” See ld. "An
unincorporated association is generally created and formed by the voluntary
action of & number of individuals in associating themselves together under a
common name for the accomplishment of some lawful purpose.” Exeter Hosp,

Medical Staff v. Board of Trustees of Exeter Health Resources, ing,, 148 N.H.

492, 495.08 (2002) (brackets, quotations and citation omitted).  “[AIn
unincorporated asscciation, unlike a corporation, is generally without legal

existence or significance apart from its members.” Knox Leasing v, Turner, 132

N.H. 68, 72 (1989). DCYF, a division of the Depariment of Health and Human
Services, was created by statute. See RSA 170-Gi2 (2002). DCYF was not

formed “by the voluntary action of a number of individuals,” see Exeter Hosp,

Medical Staff, 148 N.H. at 495-96, and it -has legal “significance apart from its

members.” See Knox Leasing, 132 N.H. at 72. Accordingly, the Court finds that

DCYF is not an unincorporated assoclation,

Because DCYF is not a natural person, corporation, or unincorporated
association, it is not a "person,” as defined in RSA 625:11, I, Since RSA 6334 |
does not define "person,“ the RSA 625:11, || definition applies. Accordingly, the
defendant's afleged conduct did not violate RSA 633:4, and his Motion to Dismiss
docket numbers 06-5-2388, 09-8-2253, and 09-8-2254 is GRANTED.

S0 Ordered.

pate: 1/ 2/ 10 CWW

Tina L. Nadeéu
PRESIDING JUSTICE
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tockingham County  Superior Court No. 08-5-2388, 09-5-2253, 2254

RETURN FROM SUPERIOR COURT

dame: Arnold Grodman | : - DOB: 11/18/41
B indictment O Waiver [ Infarmation T Complaint
Yfense: Interference with Custody {(x3) RSA: 633:4 Date: betw 12/2007 & 7/2008

disposition: T Not Guilty [ Nol Pros [J Remand
O Annulled M Quashed/Dismissed

ate: 1/6/10 | | T/N:
y: W Judge O Jury O Prosecutor 0O Defendant

lame of Judge : Hon. Tina L. Nadeau

c: M State Police | M Dept. of Corr. B Pros. Attarney
- M Office of Cost Cont. W Patrick Fleming, Esq. W Plaistow Dist. CT
DISPOSITION/MITTIMUS
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DOR: 11541 BLO: ALL RSA 633:4 Penalty: 1

Entrics Ahoye This Line Are Not Part of Indictment

1 . . SUPERIOR COURT
ROCKINGHAM, 88 The State of New Hampshire R

INDICTMENT

Al the S”-Fm'if”' Court, halden ai B]“é‘??ﬂﬂﬂl‘?d, i the Cg”,";:)) (}f ROCkiﬂ.ghﬂﬂl on the ﬁﬂfrh dﬂy ﬂf chﬂ??ﬂl", . .
in the vear of owr Lovd two theusand and nine, the Grand Jurors for fhe State of New Hampshire, upon thatr oatl,
PFresent hat

ARMOLD GRODMAN
of
L/K/A 36 Beatrice Street, Danville, New Hampshire 03819

committed the crime of

INTERFERENCE WITH CUSTODY

on or between December 4, 2007 and Tanuary 3, 2008
in he County of Rockingham

Tn that:

I Arnold Cirodman knowingly, —
2. caunged B.G. (NOB: 6/1/91), a child under the age of 18,

3. i he taken from the State of New Hampshire, A e ] T

4. with the intent to delain or conceal .G from the New Hampshite Division of Children, Youth

and Families, after said Division had been given guardianship of E.G.;

contrary to the form of the Statute in such case made and provided, and against the peace and dignity of

[ E—
e

the Stnic. < .
\.‘_‘n__k \\ "
e\ ‘\ (e

~ James M. Reams,
Rockingham County Attarney

iy is arlfj!}ri.ci?iﬁ, FORMAL ARRAIGNMENT WAIVED AND
e jf’ e PLEAS OF NOT GUILTY ENTERED. || /5 /09,
\ :;_..r:_._..".’.?f-'_\ A "'L AN , B

Crand Tury Foreman
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Jmm::fﬂl R‘r‘hnn!t Family lon at Breumrnocl

Ceriifieate of Appointment
Tempnmrv Gnardianship nver the Person

Clage Nomber: 2067-G-00&0

Trusﬂng in youp erre grd fidelity, T appoint N DCYF as Temporary Guardiang over the @\

min of person of;

Fleonora Geodinon .
DOB 0610171991

YOUR RIGHTH, DUTIES, AND PDWE‘RE AR TEMPORARY GUARDIANE OVER THE
PERSON ARK RECTTED IN RSA 463: L2, ANEB ARE LEI&',II‘IED ORBRERTRICTED AS
MAY BE ORDERED BY THIE COURT.

No vostrictions are ordered,

This dociement, when signed by the Todge of Family Division tmder sml, certifies that you
haveboon appainted temporary gnardians

This tomporary decros shall vermin in effect wnsll Jany ary 03, 2008,

Date: December 4, 20007 W—
o : ﬁ G, Turd, Presiding Justice

29-0-22 /]
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=~ INTERFERENCE WITH CUSTODY

DOB: 11/15/41  ¥1.C: ALL RSA 633:4 Penalty: B
Fuirics Ahove This Line Are Mot Part of Tndictment

ROCI{IN L 3o ¥ I Iy . : [ i I
GHAM, 55 The State of New Hampshire SUPERIOR COURT

INDICTMENT

Ar the Superior Court, holden ol Brentwonid, tn the County of Rockinghat on the stxth day of October,
in the year of our Lovd two thonsand and nine. the Grand Jurors for the Stare of New Hampshire, upon their oath,

present that

ARNOLD GRODMAN
of
L/K/A 36 Beatrice Street, Danville, New Hampshire 03819

committed the crime of

INTERFERENCE WITH CUSTODY

on ot hetween June 4, 2008 and Jul
in the County of Rockingham

In that:

1. Armold Grodman knowingly,

2. caused E.Gi. (DOB: 6/1/91), a child under the 2

3. to he taken froim the State of New Hampsliire

4. with the intent o detain or conceal B.G. fromh the New Hampshire Divizion of Children, Youth

andl Pamilics, after said Division had bee given guardianship of B.G.;

contrary to the form of the Starute in auch casé made and provided, and against the peace and dignity of

the State. LT

ahx.ﬁ,hm ' \> R
", et —ray
P - o o e = M,

James M. Reams,
Rockingham County Attorney

FORMAL ARRATGNMENT WAIVED AND
PLEAS OFNOT GUILTY ENTERED. || / [ /Oc‘
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kingham OOQnty Superior Court T No. 09-8-2592

RETURN FROM SUPERIOR CQURT

3t Arnold Grodman | DOB: 11/15/41

B Indictment [ Waiver 13 [nformation O Complaint

ise: Interference with Custody RSA: 633:4 Date: 6/4/08-7/7/08

ysition: [ Not Guilty W Nol Pros O Remand
71 Annulled 1 Quashed/Dismissed

. §/17/10 T/N:

(] Judge [ Jury W Prosecutor [l Defendant

a of Prosecutor : Brian lee

M State Police W Dept. of Corr, M Pros. Attorney
MW Patrick Flaming |




CRIMINAL CONTEMPT

DOB: 11/15/41 6 months, $2,000
ROCKINGHAM, SS. SUPERIOR COURT
The State of New Hampshire

INFORMATION

A1 the SUPERIOR COTURT holden at Brentwood, within and for the County of Rockingham, on the twenty first
dery of Ty in the yenr of owr Lovd two thousand and ten, James M. Reams, Counly Auiorney for s aid County of
Rockingham, in behalf of said Siate, heing here in Court, gives the said Court 10 understand and be informed thar,

ARNOLD GRODMAN
of
L/K/A 36 Beatriee Street, Danville, New Hampshire 03819
conumitted the crime of
CRIMINAL CONTEMPT

hetween April 27 and the rionth of July
in fhe year of our Lord two thousand and eight
in the County of Rockingham

It1 that:

L. Arnold Grodman purposely,

2. and with the knowledlge that a valid order existed out of the Roclingham Superior Court
instrueting him to surrender his daughter, E.G., to the Division of Children, Youth and
Families,

3. violated said order hy not snyrrendering hers

contrary to the form of the Statute, in such case made and provided, and agamst the peace and dignily of the Stare.
th,greupnﬂ the saied Commny Atrorney pyays aevice qff.,"m Chourt in the premises, and that due Process qf'lmd! miy
issue ageinst the said Avnold Grodmen. i this hehalf] to answer to the State in the premises, and ta do therein
what to e and justice may apperiain.,

S County Attorney
In. the absence of the Atlorney General

INTVD A A reitomns o A S~ o 0O
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RocrmaaaM CounNTy ATTORNEY
STATE OF NEW HAMPSHIRE

JAMES M. REAMS : THOMAE P, REID
HOUNTY APTORNEY DEPITY COUNTY AMPORNIY
September 27, 2011

Arnold Grodman
I*.O. Box 1135
IZ. Hampstead, NI 03826

RL: State of Now Hampshire v. Arnold Grodinan

Dear Mr. Grodman:

Enclosed please find a copy of the State’s Objection to Defendant’s Pending
Moitons io Dismiss in regards to the above-refetenced matter.

If you have any questions, please do not hesitate to contact this office.

Sincetely,

Brian T. Lee
Assistant County Aftorney

F. Rox 1408
Kingeton, Now Hampahive 038481900
Tul, ((HH) O 2. d 2a8
Fux (605 642.8004
www.roclon el
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THE STATE OF NEW HAMPSHIRE @ o2
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ROCKINGHAM, S5. SUPERIOR COURT <3-
Ton

. > an

STATE OF NEW HAMPSHIRE P

— r

v. TRUE
ARNOLD GRODMAN GOy

218-2010-CR-2388

STATES OBJECTION TO DEFENBANT’S PENDING MOTIONS TO DISMISS

NOW COMES the State of New Hampshire, by and through the Office of the Rockingham
County Altarney, and objects to the defendant’s “Moiion for Immediate Dismissal for
Progecutorial Misconduet™ dated on June 8, 2011, “Motion to Dismiss” dated March 14, 2011,
“Motion 1o Dismiss” dated March 14, 201 1, “Motion ta Dismiss Because Further Proceedings
{or Criminal Contempt are Barted by Res Tudicata™ dated March 7, 2011, Motion to Digmiss
Because Forther Proceedings for Criminal Contempt are Barred by Collateral Estoppel” dated
March 7, 2011, “Motion to Dismiss” dated March 7, 2011, “Motion to Dismiss” dated March
7, 2011, “Motion to Dismiss™ dated Mareh 7, 201 1 -and “Motion to Dismiss™ dated March 7,

2011 and in objection thereto states as follows:

1. Ry order of this Court dated November 5, 2010, Attorney Louis Piccone appeared
pro hae vice on hehalf of the defendant. Attorney Piccone was provided notice
that this matter wag schednled for trial the week of March 28, 2011, with 2 {inal
pretrial conference scheduied on March 16, 2011,

2. On Maich 10, 2011, undersigned connsel received an e-mail from Attorney
Piccone stating that he was going to file “a flurry of paperwork™ with the court.

3. OnMarch 11, 2011, undersigned conmael received, via e-mail, a number of

motiong to dismiss. On Sunday, Mareh 13, 2011, undersigned counsel teceived

via c~-mati additional motions to dismiss.



D,

10.

R3O ¥IH
1t shotdd be noted that each 51ich motion was untimely filed puranant to Supetior
{“ourt Rule 98 (f).
I'ollowing the pretrial conference, this Court ismed a detailed Procedural Qrder
concerning the discovery abligations of the defendant, the admiasibility of certain
records and the availability of certain individuals to testify at irial,
Subgequently, the defendant filed a “Motion for ITmimediate Digmigsal for
Proscentorial Misconduet” dated June 17, 2011.
The State filed an ohjection, which addressed what the State believed to be the
larger isste — apecifically, the concern that Attormey Piccone had failed to comply
with the Superior Court Rules and the very clear Procedural Order which this
Court had issved in March.
A hearing was scheduled for August 24, 2011. A notice of this hearing and its
time -~ 9:00 a.m. was issted fo the parties on July 21, 2011, Undersigned eounsel
had no communication with Attorney Piccone between Tuly 21, 2011 and August
24, 2011, Neither the defendant nor Attorney Piccone appeared for the August
24™ hearing,
This Ciourf hag jssued an order removing Attorney Piccone from representing the
defendant in {liis matter, This Court has also required that the State file detailed
ohjectioits to the pending motions to dismiss.

The State herchy objects to each of the pending motions, addressing them below

in reverse chronological order.
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11. The “Motion 1o Dismiss” dated March 7, 2011, is based on the premise that “all
charges” should be dismissed because the “order which tlic defendant is charged

with disobeying was illegal, unconstitwtional and unenforceable on its face.”

12, The defendant i charged withltwo coimts of
Rt o

pursuant to RSA 633:4, specifically, the defendant is charped with knowingly

‘Interfecence with Custody” _—-F—\/ :

cemsing a child under the age of 18 {(his daughter E.G3.) 1o be 1alken fiom the State
of New Hampshire, with the intent to detain or conceal her from the New

Hlampshire Division of Children, Youth and Families, afler said division had heen &

: dianship of E.GL. T ) é?c{ “
BEVED gua]‘ Iﬂ11511p0 AT, ]
- . 2 Ly

13. At the center of his matter is a Dispositional Order dated November 30, 2007, W

issued by the Rockingham County Superior Court (Nadeau, ) granting DCYF /3?&5?" o' G
( ”Fnl] legﬂl cnqmdy“ of B.(8.; the order also stated that the parents “shall sign all
- %/\(F necessary releases.” The State alleges thal when DCYT attempted to effectuate

the order, the parents refused to produce their daughier or sign necessary releases.

N \‘\U o DCYT made the decision to petition the Family Court for guardianship of E.G.,
S

which, upon information and belief, DCYT felt it must do to provide the Crotched

% Mountain School (were I.G. was 1o attend) with necessary medical releages.

r){ ﬁl @A fb 2007. This appointment was temporary and DCYF sought and obtained a second
v !‘&' ' N
) 14. The langnage of the ind ichm(@ra cks the language of the statute, RSA 63314
Q,\-}‘\‘ q(l}\b-\'\ T_H

fo \ (M r"""“m“VT ohtained guardianship via a Certificate of Appointtment dated December 4,
sy
Certificate of Appointment on June 4,2008, ) O /)/? O PQQ e o, Z(j)}
ﬁ‘?') \VS)} ' reading: “A person is guilty of a class B felony if such person knowingly takes
i

from this atate or entices away from this state any child under the age of 18, or
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causes any such child to be taken from this state, with the intent to detain or
conceal such child from a parent, guardian, ot other person having lawful parental

rights and responsibilities as described in RSA 46‘1.—!&.” _
15, The defendanifh two pending char: ges Decause there wete two orders which 7
o — P — M
pranted “pum dlan‘sl"up” of E.G. to DCYF. The two indictments cover mlme
-
el Mﬂ

periods during which “guardianship” was granted to DCYT.

o ﬁ Pt

16. The defendant also stands charged with one misdemeanor charge of Criminal
Clontempt, with an offense date of “between Aprit 27 and the month of July” in
2008, The hasis of this charge is an order that was issued on March 26, 2008,
ordering that “(Thhe parents (the defendant and his wife) shall surrender their
child to the eustody af the Division within thitty days of the date on the clerk’s
notice of decision on this order.tﬂeca.use the defendant did not surrender his D

\Ldau ghter within fhirty days of said order, the State avers that he committed
indirect criminal contempt durirg the time period listed. on the misdemeanar
information.

17. The Motion to Dismiss, which is addrcssed here first, essentially argues that the
Dispositional Order dated November 30, 2007 (which the defendant refers to as
the December 3, 2007 order) was “ineffectual”, and that the defendant cannot be
held in comtempt for refusing to waive his “constitutional ri ghts.”

18. As is a6t forth above, the conterpt charge is based on a failure to comply with a
court order. The remainder of fhe motion is nothing more than a misplaced,

collaterel atiack on the Dispositional Order — which clearly sets forth the court’s

intention that DCYT be granted “full TC‘EKH‘ cugtody” of E.G.. po, / ;/ C\‘/ r}ﬁf aq.,

[

r_}
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19, The felony erminal charges at issue deal with the allegations that the defendant

7 knowingly removed E.G. from the state to detain or conceal her from her

T e s 1l 1 e 1 B

s
K{/ E\ \‘9 (. guardian, DCYF. An attack on the order (or orders) which made DCYF the

e goardian ig imrhsterial to the issue of whether the defendant took his daughter out

-

of this state to conceal her from DCYF. As is the theme thronghout the
defendant®s motions, the defendant is focused on the family court orders which
graited custady to DCYF; defénse connsel persists in a collateral attack on the

merits of those orders rather than going after the sufficiency of the charges on

e e LT

their face.

[

20. An indictment, information or complaint is sufficient if it sets forth the offense

fully, plainly, substantiafly and formally. RSA 601:4; see also N.H. Const. pt. | -

Art. 15,
21. This Court, in deciding motions to dismiss in this matter filed by prior defense
counsel, has stated that & guardian s specifically defined as an agency — the State

(,_can procead apainst the defendant under RSA 633:4 because DCYF was the
|-

-7

E«J/ e guardian of .G, See Order duted March 30, 2010 (Nadeau, 1), see also Order
T

no

dated January G, 2010. 110 the Motion to Dismiss, the defendant argues that he

was never formally served with the guardianship order. (In the {irst instance, a pre-

o —

i — e — ST

[ L P — -

trial motion to dismisa is not the appropriste avenue for this argument.

—_— e

22 There is no such thing as a motion for summary judgment in criminal motion for
/ ........... —— T

aummary jndgment cases. See, e.g., United Stafes v. Fope, 613 F.34 1255, 1259

=

L anme of the defendant’s recent motions repeat the argnment fhat. has sircady hem}, dec‘idecl 1131. this C:ourj;,
apecificnlly, that REA 633:4 applics only to parcnts or gu argians that are. _f}aers?n_s_.‘-dIhlm Courl did d::atmss
., spme of the indictments bot refuged to diansiss the indictments that remain, which specificaily allege that

» e the defendant miendsd th datain or coneeal his danghter from her guardian, DCYF.

&

B
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(10th Cir, 2010Y; United Stores v. Young, 654 F.8upp. 2d 25, 28 & n.4 (. Me.
200y, United States v. Solomonyan, 452 T. Supp. 2d 334, 348 n.3 (B.DNY.
W06Y: Stare v, Tavior, 371 Md. 617, 810 A.2d 964, 980-81 (Md. 2002); Stare v.
Palmer, 2010 WL 2171662, ¥3-4 (Ohio App.). Sec genarally Costello v. United
States, 350 1.8, 339, 363, 76 §. Ct. 406, 100 L. Bd. 397, 1956-1 C.B. 639 (1956)
("An indictment retirmed by a legally constituted and unbiased grand jury, like an
information drawn by the prosecutor, if valid on its face is enough to call for trial

of the charge on the metits."). Therefore, determining the legal sufficiency of the

e ——

evidence 1o meet the qmte' burden nf' proof is 2 matter that cannot be determined

e . i i

prior to the close of the State's case at trial.

Nt T

(04 J—
f".; /-Q_a ¥ Q 23 Ty any event, the State docs not have to prove fi ormal qemce. of the guardianship Vf%
Rwoys

e ——

unh _
M,S’}) (M, appointment{s) in order to prove the elements of the mdmﬁmen’cs; however, the (

.
é el Y oA o
o p 5 / s ~ el
A CD with the jntent to detain or conceal her fir om her guat ﬁlﬁﬂ — b )C /) Cﬁf,lé»’

{ w p
\f 24. The next Motion to Dismiss, also dated March 7, 201] the defendant argues that Lﬂ}Q’P

L { I )\/‘ «-  the defendant cannot be charged with contempt because hc has already been Y 1 DQR
“murged” of contempt and that DCYF’s motion for contempt was fot “civil”

A ) f
}’k"’ . conicmpt, What this Motion fails to address is that the defendant was found to be @‘-‘&"“

ey e ur————

0
ﬁzm ;A (-) ' inconfempt as DF |I1c March 26, 2008 hearing on DCYF’s metion for contetnpt
w4

Tor his fajlure to comply with the Nnvcmbcr 30, 2007 Dmpomtmnal Order; the

A L._ B 3
pending cﬁmuml contempt char e ( ag is qet fi orlh abovc) if for t the defzndant’s

} his dauglﬂ.t:r w;tl.nn 30 days, 7% )
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23, The next Motion to Dismiss, also dated March '?' 2011, again argues that the
IMispositional Otder was unenforceable hecause it was illegal and
unconstitntional. This motion docs not challenge the constitutionality of the
eriminal statuie al jssre, RSA 633 4, but rather suggesta that the Dispogitional
Drder was found to be not enforceable against the defep dant because the New
Hampshire Supteme Court held (apparently) that the finding of neglect was
vacated as to the defendant because he did not have court-appointed counsel
during cortain proceedings. * AR % MA.U Ob (q ?926’9\

26. Whether the finding of neglect was vacated as to the defendant is immatetial to
the question as to whether he violated RSA 633:4. The issue is whether the
defendant removed his daughter from the state to detain or coneeal har from her
guardian,

27. The next Motion, also dated March 7, 2011, refterates the argument that the

defendant cannot be held in criminal contempt because there was a “purging” of

——

T

E.QF t(}'f@( eivil contempt | and the State should be harred by collateral estoppel from pursuing /‘ﬁ) / é‘/(
155

{ w S))(i? gl a criminal contempt charge. As {5 set forth above, 1he cﬂmmal cmﬂempt charge is

.................................. — r()@ “"'3’(9

:)*)f A % haged on a d_l.f.‘ffrem order than the one which 111& defendant was previousty he]rl Y 7 r.
ﬂm&,{ Z’ | 2‘:‘\ in cnntm‘nm E'I:..._ -_/fL@ ((ﬁ E‘G ﬂ’me ':? ﬁ'% )u 6 5/@ ':T—q‘ W/, L_)g;

28. The next motion is entitled “Mntmn t6 Distmiss Because Further Proceedings For

Criminal Contempt Are Barred by Collateral Esioppel”, dated March 7, 2011, l '

* This being an example of the defendant having access o and raferencing doctments that were not _,.9 ﬂ_o.__
available to the County Attorney’s Office -- a8 the family court proceedings and any Supreme Covrt

appellate proceedings wore confidential. Undernmﬂmmw praiﬂal hearing in March s P 0 11/{7
an example of hot being sble to respond to the defendant’s allepations in his various mations, hence the (7 D
Procednral Order requiting the defendant to produce a1l snch documents, which he failed to do.

R Alan, the dofendant did not proﬂucc the nllcged nrder of Judge Smukler “purging” the defendant of ‘i(ﬁ, @

contempl, B ————— .. ( \
i (o

> ' Y
O(WQ&OQ‘W‘[ Lo Gl A -y 2
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This argument fails beeanse the parties were tot the same and the iasue of the
s

— Rl e L L L e

defendant’s failure to comply with the March 26, ?011 nrder had nni IJecn

e o gon B0
lﬂl?'fllgclm et K s L (A_.{ f\(l.-r AL, Qe Uy (/L\
The next motion is entitled “Motion Ta Digmiss Because Further P,rnceedmgs for

Crimiinal Contempt Are Barted by Res Judicata™ also dated March 7, 2011, The

case law cited by the defendant shows the distinction between civil and criminal

dos

contenyp proceedings. The issue as 1o whether the defendant knew about the
order of March 26, 2008 and refused to comply with it has not been previously @ / /

litigated, and, there were no prior criminal proceedings that would taise an issue 8—‘0
gl ’ ’ Ve { /’-&11——
of dowble jeopardy. There was apparently a civil proceeding, not involving the ﬂﬁ) Lt b
State i3 113 capacily as a criminal proseciiting authotity, conceming the ’ 2
defendant’s civil contempt prior 1o the Order of March 26, 2008. This is not ]/? o {‘j%
BB of 4T 2 — -

dispositive of the issue a8 to whether the defendant commitied ctiminal contempt Q{ et c\

suhsequent. 1o that date, as is alleged in the pending criminal contempt charge.

A0, The next Motion to Dismiss is dated March 14, 2011. This motion makes the ﬁé&éﬁﬁ'ﬁ%—

LhAm
argument that RSA 633:4 should not apply because DCYT iz not a “person.” Thm 9’( 9@ /
e

same argument failed in a motion by prior defénse counsel: this motion is actually /Lf VY3

an untimely motion for reconsidetation of the Order of March 30, 2010. Tlm ( 7

%Aﬁw &

issue has already been decided by the irial court,

The next Motion to Dismiss is dated March 14, 2011; it has a reference to

31, Th

“NO_CRIME COMMITTED?” at the top. It raises the same argument concerning

DCYT not being a “person.” See ahove. '
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32, . would appear that the final motion to be addressed is the “Motion for
Tmmediate Dismissal For Prosecutorial Misconduet” dated June 8, 2011.

33, This motion takes issue with what it refers to as “Bogus Indictments,” Although
the chronology recited in thie defendant’s motion is confusing, this motion
essentially complains that the State is heing allowed to proceed on the indictments
which allcge that DCYTF was the guardian (and this Court having previously held
that IIC'YT was a guardian for the purposes of RSA 633:4). The motion correctly
states that certain of the indictments — those alleging that the child had been taken

from the state after DCYT had heen given “lawful parental rights and

responsibilities™ had been dismissed by this Court because DCYT was not a

| ——ne

@l }3} _% . person for the putposes of that portion of RSA 633:4. The State was well within
OOUQ@ -ﬂp O e ights and authority to present altc:_rrnjif_ﬂ-lﬂxiq of vmlauoniﬂf RSA.633:4: A M //Yr‘ﬁ
\Q)@ (/))\0 This Couit hag already mled thaftﬂ -[;CYF can be a guardian for the ptirposes of (/\M
% ﬁﬁ @g,ﬁb' RSA 6334 and the indictmeifts Which allege DCYT was the guardian from whom
g'f\ ﬂf’-‘/f the defendant detained or concealed hi§ danghter aré the ones which remain for

T
determination at trial.

34, The State incotporates lerein by reference its Obj ection dated July 7, 2011.
Additionally, the motion complains that the State has failed to provide
O)"
i 09’}? Q@/ exculpat oy T materials — pointing out that the discovety provided to Attorney
OQ Piccone in March 2011 (as a courtesy in that discovery had been provided

mumearous Hines to; priat coynse] for the defendant )@ham\%s wag,,p:e’vided

T
o
- > sarljer fo prior counsel. Tt is unclear as to why Attorney Piccone believes there

g&’f’“

should he additional exculpatory material that would have come into existence
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between the time the deferidant wa.-;_jnd.in%and the time of this mation.
Furthermore, many of the documents refarred to by Atlomey Piccone as being
tequested by him are the DCYT files (confidential files which are not available to
11]1&3?:['?.'!.‘1’.:) and educational and medical files pertaining to E.G. which this Court
has unambignously ruled in #ts March 17, 201 1, Pro;ed.ural Otder arc not relevant
or admissible.
5. Finally, the defendant coniplaing that the State has failed to respond to the “Notice
of Alibi Defense™ filed on May 2, 2011. The Notice is untimely under Superior
Cotrt Rule 98, and it does not comply with Superior Court Rule 100 (for
example, it is not signed by the defendant for does it state the specific place at
which he claims to have been at the time of the alleged offense) ~ n_gﬂi_qgs am

ahlu dcfenqe seem 10 apply to a charge alleging that a dcfr:.ndant took a child out
- T

-.“'\ — ————

of thia statfe. Accnrdn ly, ihe he no find [ “prosecutorial misconduct™
L this state. ngly, there can be no finding of “prosecutor

for the State having not responded to this Notice.

WHERETFORE, the State respectfully requests that this Honorable Cout:
A, Deny the Pending Motions to Dismiss; or,
B, Sechedule a hearing; and

C.  Granf such further rélief ag is deemed just.
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Reapeetfully submitted,

_Pfian T. Lee NH Bar # 13883
Assistant County Attorney
Rockingham County Atiomey’s Office
P.O. Box 1209

Kingston, NH 03848

(603) 642-4249

CERTIFICATION

Paate: September 16, 2011

[ Hereby certify that a copy of thiz Objecetion has this day been forwarded to Louis
A, Piccone, Fsq., former counsel for the defendant, and to the defendant, pro se.

/Britn T. Lee
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